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. Introduction

A. Context of the consultation

Over the last two decades, digital technology aral Ihternet have reshaped the ways in
which content is created, distributed, and accedded opportunities have materialised for
those that create and produce content (e.g. a lmovel, a song), for new and existing
distribution platforms, for institutions such alréries, for activities such as research and for
citizens who now expect to be able to access contefor information, education or
entertainment purposes — regardless of geogragtocders.

This new environment also presents challenges.ditieem is for the market to continue to
adapt to new forms of distribution and use. Anothree is for the legislator to ensure that the
system of rights, limitations to rights and enfonemt remains appropriate and is adapted to
the new environment. This consultation focuseshensecond of these challenges: ensuring
that the EU copyright regulatory framework stayddi purpose in the digital environment to
support creation and innovation, tap the full pasrof the Single Market, foster growth and
investment in our economy and promote cultural i

In its "Communication on Content in the Digital §ie Market® the Commission set out two
parallel tracks of action: on the one hand, to detepits on-going effort to review and to
modernise the EU copyright legislative framewdrkith a view to a decision in 2014 on
whether to table legislative reform proposals, andhe other, to facilitate practical industry-
led solutions through the stakeholder dialogueéhaes for Europe" on issues on which rapid
progress was deemed necessary and possible.

The "Licences for Europe" process has been fimdlis®y'. The Commission welcomes the
practical solutions stakeholders have put forwardthis context and will monitor their
progress. Pledges have been made by stakeholdalisfaur Working Groups (cross border
portability of services, user-generated conterdjausual and film heritage and text and data
mining). Taken together, the Commission expectsdalpedges to be a further step in making
the user environment easier in many different sitna. The Commission also takes note of
the fact that two groups — user-generated contedttext and data mining — did not reach
consensus among participating stakeholders onrdtteeproblems to be addressed or on the
results. The discussions and results of "Licenoe&@irope” will be also taken into account in
the context of the review of the legislative franoekv

As part of the review process, the Commission & teunching a public consultation on
issues identified in the Communication on Contemtthie Digital Single Market, i.e.:

"territoriality in the Internal Market, harmonisain, limitations and exceptions to copyright
in the digital age; fragmentation of the EU copyrigmarket, and how to improve the
effectiveness and efficiency of enforcement whigerpinning its legitimacy in the wider
context of copyright reform"As highlighted in the October 2013 European Cdunc

1 COM (2012)789 final, 18/12/2012.

2 As announced in the Intellectual Property Stratedysingle market for Intellectual Property Righ&OM
(2011)287 final, 24/05/2011.

¥ "Based on market studies and impact assessmeregabdrafting work"as announced in the Communication
(2012)789.

* See the document “Licences for Europe — tem pkedde bring more content online”:
http://ec.europa.eu/internal_market/copyright/daresices-for-europe/131113_ten-pledges_en.pdf




Conclusions "Providing digital services and content across iegle market requires the
establishment of a copyright regime for the digitgle. The Commission will therefore
complete its on-going review of the EU copyrightriework in spring 2014. It is important to
modernise Europe's copyright regime and facilithtensing, while ensuring a high level
protection of intellectual property rights and tagiinto account cultural diversity".

This consultation builds on previous consultatiang public hearings, in particular those on
the "Green Paper on copyright in the knowledge eaoy®, the "Green Paper on the online
distribution of audiovisual worké"and "Content Onlin&" These consultations provided
valuable feedback from stakeholders on a numbejuestions, on issues as diverse as the
territoriality of copyright and possible ways toesgome territoriality, exceptions related to
the online dissemination of knowledge, and righdleed’ remuneration, particularly in the
audiovisual sector. Views were expressed by stdderorepresenting all stages in the value
chain, including right holders, distributors, comsrs, and academics. The questions elicited
widely diverging views on the best way to proce€de "Green Paper on Copyright in the
Knowledge Economy" was followed up by a CommunaratiThe replies to the "Green Paper
on the online distribution of audiovisual works'vieafed into subsequent discussions on the
Collective Rights Management Directive and into ¢cberent review process.

B. How to submit replies to this questionnaire

You are kindly asked to send your replieg 5 February 2014in a MS Word, PDF or
OpenDocument format to the following e-mail addreE®G Internal Market and Services:
markt-copyright-consultation@ec.europa.eu Please note that replies sent after that date
will not be taken into account.

This consultation is addressed to different categoof stakeholders. To the extent possible,
the questions indicate the category/ies of respuisdenost likely to be concerned by them
(annotation in brackets, before the actual questRaspondents should nevertheless feel free
to reply to any/all of the questions. Also, pleas¢e that, apart from the question concerning
the identification of the respondent, none of thesiions is obligatory. Replies containing
answers only to part of the questions will be @scepted.

You are requested to provide your answers direwditlyin this consultation document. For the
“Yes/No/No opinion” questions please put the selé@nswer ifbold and_underlinet so it is
easy for us to see your selection.

In your answers to the questions, you are invitedefer to the situation in EU Member
States.You are also invited in particular to indicate, whe relevant, what would be the
impact of options you put forward in terms of costgpportunities and revenues.

The public consultation is available in EnglishsRenses may, however, be sent in any of the
24 official languages of the EU.

C. Confidentiality

The contributions received in this round of coretitih as well as a summary report
presenting the responses in a statistical and ggtge form will be published on the website
of DG MARKT.

® EUCO 169/13, 24/25 October 2013.

® COM(2008) 466/3http://ec.europa.eufinternal_market/copyright/cagyr
infso/index_en.htm#maincontentSec2

" COM(2011) 427 finalhttp://ec.europa.eulinternal_market/consultatiobsiZaudiovisual _en.htm
8 http://ec.europa.eulinternal_market/consultaticd@®content_online_en.htm




Please note that all contributions received willpolished together with the identity of the
contributor, unless the contributor objects to publication of their personal data on the
grounds that such publication would harm his or legitimate interests. In this case, the
contribution will be published in anonymous formoupthe contributor's explicit request.
Otherwise the contribution will not be publishedr nwill its content be reflected in the

summary report.
Please read olrivacy statement




PLEASE IDENTIFY YOURSELF:

Name:
UK Music www.ukmusic.org
British Music House, 26 Berners Street, London W1BLR

In the interests of transparency, organisationglyding, for example, NGOs, trade
associations and commercial enterprises) are thvite provide the public with relevant
information about themselves by registering in th&erest Representative Register and
subscribing to its Code of Conduct.

* If you are a Registered organisation, please ineligaur Register ID number below.
Your contribution will then be considered as reprgmg the views of your
organisation.

» If your organisation is not registered, you have tipportunity toregister now
Responses from organisations not registered wilui#ished separately.

If you would like to submit your reply on an anonynous basis please indicate it below by
underlining the following answer.

* Yes, | would like to submit my reply on an anonyredaasis



TYPE OF RESPONDENT (Please underlinthe appropriate):

€

€

End user/consumer (e.g. internet user, reader, subscriber to musiauaiovisual
service, researcher, stude®R Representative of end users/consumers

-> for the purposes of this questionnaire normallyemefd to in questions dend
users/consumers”

Institutional user (e.g. school, university, research centre, libragchive) OR
Representative of institutional users

- for the purposes of this questionnaire normallyemefd to in questions as
“institutional users"

Author/Performer OR Representative of authors/perfamers

Publisher/Producer/Broadcaster OR Representative of
publishers/producers/broadcasters

- the two above categoriesre, for the purposes of this questionnaire, normally
referred to in questions asght holders"

Intermediary/Distributor/Other service provider (e.g. online music or audiovisual
service, games platform, social media, search engifCT industry) OR
Representative of intermediaries/distributors/otherservice providers

-> for the purposes of this questionnaire normallgmefd to in questions dservice
providers"

Collective Management Organisation

Public authority

Member State

Other (Please explain):

UK Music is the umbrella body representing the exdlilve interests of the UK’s commercial music
industry, from songwriters and composers to artetsl musicians, studio producers, music
managers, music publishers, major and indepenéentd labels, music licensing companies and
the live music sector.

UK Music’'s membership comprises of:-



AIM — Association of Independent Music - represegtover 850 small and medium sized
independent music companies

BASCA - British Academy of Songwriters, Composersd éAuthors — with over 2,000
members, BASCA is the professional associatiomfasic writers and exists to support and
protect the artistic, professional, commercial an@yright interests of songwriters, lyricists
and composers of all genres of music and to cekelaad encourage excellence in British
music writing

BPI - the trade body of the recorded music industgresenting 3 major record labels and
over 300 independent record labels.

MMF - Music Managers Forum - representing 425 manathroughout the music Industry

MPG - Music Producers Guild - representing and timg the interests of all those involved
in the production of recorded music — including daroers, engineers, mixers, re-mixers,
programmers and mastering engineers

MPA - Music Publishers Association - with 260 magord independent music publishers in
membership, representing close to 4,000 catalogeress all genres of music

Musicians’ Union representing 30,000 musicians

PPL is the music licensing company which, on belodlfover 75,000 members (65,000
performer members and 10,000 recording right hatdembers), licences the use of recorded
music in the UK

PRS for Musids responsible for the collective licensing ofhtig in the musical works of
100,000 composers, songwriters and publishers andtarnational repertoire of 10 million
songs

UK Live Music Group, representing the main tradsoagtions and representative bodies of
the live music sector



1. Rights and the functioning of the Single Market

A.  Why is it not possible to access many online comtservices from
anywhere in Europe?

[The territorial scope of the rights involved in digital transmissions and the
segmentation of the market through licensing agreeants]

Holders of copyright and related rights — e.g. @sf singers, musicians - do not enjoy
a single protection in the EU. Instead, they amqmted on the basis of a bundle of national
rights in each Member State. Those rights have targely harmonised by the existing EU

Directives. However, differences remain and theggaphical scope of the rights is limited to

the territory of the Member State granting themp@ught is thus territorial in the sense that
rights are acquired and enforced on a country-hytrg basis under national 18w

The dissemination of copyright-protected contenttaninternet — e.g. by a music streaming
service, or by an online e-book seller — therefaquires, in principle, an authorisation for
each national territory in which the content is commicated to the public. Rightholders are,
of course, in a position to grant a multi-terrigdror pan-European licence, such that content
services can be provided in several Member Statdsaaross borders. A number of steps
have been taken at EU level to facilitate multriterial licences: the proposal for a Directive
on Collective Rights Manageméhtshould significantly facilitate the delivery of ftiu
territorial licences in musical works for onlinengiees; the structured stakeholder dialogue
“Licences for Europe” and market-led developments such as the on-goioik W the
Linked Content CoalitioH.

"Licences for Europe" addressed in particular fec#ic issue of cross-border portability, i.e.
the ability of consumers having subscribed to ankervices in their Member State to keep
accessing them when travelling temporarily to othdember States. As a result,
representatives of the audio-visual sector issu@thaistatement affirming their commitment
to continue working towards the further developrertross-border portability.

Despite progress, there are continued problemstivéltross-border provision of, and access
to, services. These problems are most obviousrsuwoers wanting to access services that
are made available in Member States other tharotieein which they live. Not all online
services are available in all Member States andswoers face problems when trying
to access such services across borders. In sortendes, even if the “same” service is
available in all Member States, consumers cannmsscthe service across borders (they can

® This principle has been confirmed by the Couijusfice on several occasions.

1 proposal for a Directive of the European Parliamamd of the Council of 11 July 2012 on collective
management of copyright and related rights andisterititorial licensing of rights in musical worker online
uses in the internal market, COM(2012) 372 final.

1 Collective Management Organisations play a sigaift role in the management of online rights farsinal
works in contrast to the situation where onlinéntigare licensed directly by right holders sucfilasor record
producers or by newspaper or book publishers.

2you can find more information on the following wétes http://ec.europa.eul/licences-for-europe-dialogue/
3you can find more information on the following wéteshttp://www.linkedcontentcoalition.ofg

14 See the document “Licences for Europe — tem pletiyéring more content online”:
http://ec.europa.eu/internal_market/copyright/daresices-for-europe/131113_ten-pledges_en.pdf




only access their “national” service, and if they to access the "same" service in another
Member State they are redirected to the one de®driar their country of residence).

This situation may in part stem from the territbtyaof rights and difficulties associated with
the clearing of rights in different territories. @oactual clauses in licensing agreements
between right holders and distributors and/or betweistributors and end users may also be
at the origin of some of the problems (denial afess, redirection).

The main issue at stake here is, therefore, whdtitiner measures (legislative or non-
legislative, including market-led solutions) neece taken at EU level in the medium t&tm

to increase the cross-border availability of conhtservices in the Single Market, while
ensuring an adequate level of protection for righiters.

1. [In particular if you are an end user/consumetjave you faced problems when
trying to access online services in an EU Membeatstother than the one in which yo
live?

j =

1 YES - Please provide examples indicating the Men8iate, the sector and the type| of
content concerned (e.g. premium content such daircdiilms and TV series, audio-visual
content in general, music, e-books, magazinesngsirand newspapers, games, applicatjons
and other software)

1 NO
"1 NO OPINION

2. [In particular if you are a service providerfave you faced problems when seeking
to provide online services across borders in the’ EU

1 YES - Please explain whether such problems, i gaperience, are related to copyright
or to other issues (e.g. business decisions rgldtnthe cost of providing services across
borders, compliance with other laws such as consgmatection)? Please provide examples
indicating the Member State, the sector and the typcontent concerned (e.g. premium
content such as certain films and TV series, autioal content in general, music, e-books,
magazines, journals and newspapers, games, apptica@nd other software).

I NO

As established in the Licences for Europe processtoss border accessibility is based o
a market decision by service providers/ retailersA variety of pan European copyright
licences are available for online content servicesut the provision of such services is
based on the commercial decision how and when tolf@ut the services. That decision i$
made by the service provider, not the content proder and there are many sensible
reasons why they decide not to launch pan-Europeaservices.

"1 NO OPINION

=

5 For possible long term measures such as the s$tatsint of a European Copyright Code (establishing
a single title) see section VII of this consultata@ocument.
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3. [In particular if you are a right holder or a coltgive management organisation:

How often are you asked to grant multi-territoridicences? Please indicate, if possible, t
number of requests per year and provide exampledigating the Member State, the sect
and the type of content concerned.

[Open question]
We refer to the responses of our members who area@nting a variety of such licences.

The existing copyright framework has been enablinghe development of numerous
licensing models at UK and European level. The camercial negotiations require
certainty.

4. If you have identified problems in the answers toyaof the questions above — wh
would be the best way to tackle them?

[Open question]

Whilst we do not identify any problems, we feel thait is helpful to put the issue in
context.

The market has been developing at considerable spkén the music sector based or
commercial negotiations between the music industrand online content services. Thg
existing copyright framework has been enabling thelevelopment of numerous licensing
models at UK and European level. The commercial g@tiations require certainty of the
law and flexibility in its application.

From the perspective of right holder or collectivemanagement organisations the mair
problem relates to online infringement and further activities would be welcome both
regarding the impact of injunctive relief under Art 8 (3) Information Society Directive
and Art 11 Enforcement Directive respectively. UKMusic members, in particular
music publishers and record companies as well as dh collective managemen
organisations who also represent composers and perfners, offer licences for online
content services at UK and EU level.

The scope of the actual offers to consumers is basen a decision at retail level. Online
content services decide in which territories to offr which services. This decision is base
on their assessment of the legal and economic cotidins of the relevant market, such ag
consumer demand for online services in the respeeé market, credit card penetration,
consumer laws, technological infrastructure, etc.

Cross-border Access and the Portability of Servicewas one of the areas discussed in tf
Licences for Europe process, concluding that copyght licences were available for use @
online content services as required.

5. [In particular if you are a right holder or a coli#ive management organisatiorAre
there reasons why, even in cases where you holdtladl necessary rights for all th
territories in question, you would still find it neessary or justified to impose territoria
restrictions on a service provider (in order, fonstance, to ensure that access to certs
content is not possible in certain European cour@s)?

at

d

D

ne

—n

D

-

AN

1 YES — Please explain by giving examples

11



I NO

Online content services often impose territorial retriction when rolling out their

services throughout member states of the European ribn. This is based on their
assessment of the market conditions in individual ember states. This has nothing to do
with Copyright law or licensing.

"1 NO OPINION

6. [In particular if you are e.g. a broadcaster or arsice provider:] Are there reasons
why, even in cases where you have acquired allibeessary rights for all the territories i
guestion, you would still find it necessary or jifgtd to impose territorial restrictions on
the service recipient (in order for instance, todieect the consumer to a different website
than the one he is trying to access)?

-

1 YES — Please explain by giving examples

1 NO
"1 NO OPINION

7. Do you think that further measures (legislative aon-legislative, including market;
led solutions) are needed at EU level to increabe tross-border availability of content
services in the Single Market, while ensuring an exguate level of protection for right
holders?

1 YES — Please explain

"1 NO — Please explain

Pan European licences are already available from ght holders. We do not think it is
appropriate for European Union institutions to interfere with commercial decisions of
online content services.

UK Music highlights music industry initiatives which are aimed at making the licensing
process simpler for online content services, suchsamore streamlined licensing vig
groupings of collective management organisations wking together with rights owners
in hubs (we expect the Collective Rights Managemeiirective to be a substantial part
of this). We also highlight the work by composersperformers, right holders as well as
users on theGlobal Repertoire Databasewhich is in the mobilisation phase. Once
operational this database will provide an authoritdive list of ownership of rights in
musical works. A similar initiative is also being undertaken in relation to sound
recordings by our member PPL. We would ask the European institutions to support
those industry initiatives.

12



| 11 NO OPINION |

B. Is there a need for more clarity as regards the gemf what needs to be
authorised (or not) in digital transmissions?

[The definition of the rights involved in digitalransmissions]

The EU framework for the protection of copyrightdamelated rights in the digital
environment is largely established by Directive P9/EC® on the harmonisation of certain
aspects of copyright and related rights in therimftion society. Other EU directives in this
field that are relevant in the online environmen¢ #hose relating to the protection of
softwaré’ and databas&s

Directive 2001/29/EC harmonises the rights of argtamd neighbouring rightholdéfsvhich
are essential for the transmission of digital cepsé works (e.g. an e-book) and other
protected subject matter (e.g. a record in a MRBhdb) over the internet or similar digital
networks.

The most relevant rights for digital transmissi@ne the reproduction right, i.e. the right to
authorise or prohibit the making of cogfiegnotably relevant at the start of the transmissio
e.g. the uploading of a digital copy of a work teeaver in view of making it available — and
at the users’ end — e.g. when a user downloadgitaldicopy of a work) and the
communication to the public/making available rigtg, the rights to authorise or prohibit the
dissemination of the works in digital netwotksThese rights are intrinsically linked in digital
transmissions and both need to be cleared.

1. The act of “making available”

Directive 2001/29/EC specifies neither wieatovered by the making available right (e.g. the
upload, the accessibility by the public, the acteakption by the public) nor whettee act of
“making available” takes place. This does not rgsestions if the act is limited to a single
territory. Questions arise however when the trassion covers several territories and rights
need to be cleared (does the act of "making avalldtappen in the country of the upload
only? in each of the countries where the contemotentially accessible? in each of the
countries where the content is effectively acce®selthe most recent case law of the Court of
Justice of the European Union (CJEU) suggestsahatevant criterion is the “targeting” of
a certain Member State's pubfic According to this approach the copyright-relevast

16 Directive 2001/29/EC of the European Parliament aithe Council of 22 May 2001 on the harmonigatid
certain aspects of copyright and related righthéinformation society.

" Directive 2009/24/EC of the European Parliament ahthe Council of 23 April 2009 on the legal mction
of computer programs.

18 Directive 96/9/EC of the European Parliament afithe Council of 11 March 1996 on the legal pratetof
databases.

!9 Film and record producers, performers and broadasre holders of so-called “neighbouring righits”
respectively, their films, records, performances dmoadcast. Authors’ content protected by copyrigh
referred to as a “work” or “works”, while contertgpected by neighbouring rights is referred to @fér subject
matter”.

2 The right to “authorise or prohibit direct or inelit, temporary or permanent reproduction by angrmend
in any form, in whole or in part” (see Art. 2 ofrBctive 2001/29/EC) although temporary acts of@dpction of
a transient or incidental nature are, under cedanditions, excluded (see art. 5(1) of Direc@®1/29/EC).

%L The right to authorise or prohibit any communieatto the public by wire or wireless means anduiharise
or prohibit the making available to the public “demand” (see Art. 3 of Directive 2001/29/EC).

22 See in particular Case C-173/11 (Football Dataz@portradar) and Case C-5/11 (Donner) for copygi
related rights, and Case C-324/09 (L'Oréal vs eBag}rademarks. With regard to jurisdiction sesogjoined

13



(which has to be licensed) occurs at least in tlcos@tries which are “targeted” by the online
service provider. A service provider “targets” agp of customers residing in a specific
country when it directs its activity to that group,g. via advertisement, promotions,
a language or a currency specifically targetetatt group.

8. Is the scope of the “making available” right in css-border situations — i.e. when
content is disseminated across borders — suffichgistear?
T YES

We are not convinced that there is a need for morelarity to be introduced by any
measures by the European Union executive regardingdigital transmissions. The Court
of Justice of the European Union has clarified manyconcepts surrounding
Communication to the Public (e.g. C 173-11 FootbaDataco) and the making available
right (nb. the decision in C 466-12 Svensson Retkar) as well as the reproduction right
as far as this is covered by the digital transmissh (InfoPaq | and Il as well as the
expected case between NLA v PRCA). As far as judgction is concerned the decision ir
Case 170-12 Pinkney v KG Mediatech provided clearuidelines.

We believe that making available takes place in bbtthe country of upload and in every
country where the website is accessible. This issal reflected in some of the decisions
above. We do not support the “country of origin aproach” which is sometimes
discussed.

We note in particular the conclusion of the recenacademicsiudy on the application of
the Information Society Directive by De Wolf and Patners that in none of the particular
aspects of making available analysed they could idafy any practical problems
reported by stakeholders. We therefore conclude thahere is no need for more clarity
through legislative initiatives. Further clarity is introduced by the licensing negotiations
in practice addressing the factual requirements ofhe parties negotiating.

1 NO — Please explain how this could be clarified arhat type of clarification would be
required (e.g. as in "targeting" approach explairsgbve, as in "country of origin
approach?)

"1 NO OPINION

9. [In particular if you are a right holder:]Could a clarification of the territorial scope
of the “making available” right have an effect onhe recognition of your rights (e.g.
whether you are considered to be an author or netiether you are considered to haye

Cases C-585/08 and C-144/09 (Pammer and Hotel Agferand pending CaseC-441/13 (Pez Hejduk); see
however, adopting a different approach, Case CiP/(Pinckney vs KDG Mediatech).

% The objective of implementing a “country of origjiapproach is to localise the copyright relevant that
must be licenced in a single Member State (the ritguof origin”, which could be for example the Mien
State in which the content is uploaded or wheresthvgice provider is established), regardless dfaw many
Member States the work can be accessed or recé&ueth. an approach has already been introduced el
with regard to broadcasting by satellite (see Divec93/83/EEC on the coordination of certain rudescerning
copyright and rights related to copyright applieatd satellite broadcasting and cable retransnmigsio

14



transferred your rights or not), on your remuneratn, or on the enforcement of right
(including the availability of injunctive reliet?)?

"1 YES — Please explain how such potential effects cbaldddressed

This question contains three distinct aspects.

+ The territorial scope of the “making available” right has no relevance for the
subsistence of copyright as referred to in the quéen. The subsistence and the transfe
of rights is covered in different areas of the Eurpean and national Copyright
Framework.

+ In our view the territorial scope of the “making available” right is sufficiently clarified
by the Courts and within existing licences.

+ However, as already referred, it would be usefuto provide for pan European
application of injunctive relief (under Article 8 (3) Information Society Directive and
Article 11 Enforcement Directive). The implementaton of these articles under UK law,
(Section 97A CDPA 1988) has provided a very valuablool for right holders. Given that
this is an area of remedies which is harmonised d&uropean level we would urge the

European institutions to look into ways to ensure tiat such a harmonised remedy is

available to right holders for pan European applicaion of enforcement measures.
1 NO

[92)

"1 NO OPINION

2. Two rights involved in a single act of exploitation

Each act of transmission in digital networks estdih the current state of technology and
law) several reproductions. This means that theee tavo rights that apply to digital
transmissions: the reproduction right and the nmakvailable right. This may complicate the
licensing of works for online use notably when ttveo rights are held by different

persons/entities.

10. [In particular if you a service provider or a riglolder:] Does the application of tw
rights to a single act of economic exploitation the online environment (e.g. a downloa
create problems for you?

"1 YES — Please explain what type of measures waeildeleded in order to address such
problems (e.g. facilitation of joint licences whigae rights are in different hands, legislatior
to achieve the "bundling of rights")

I NO

Two rights do not make a wrong. Mechanisms are inlpce to cover the application of
two rights in a single act of digital transmissionn practice. The application of two rights
to a single act of economic exploitation in the oimle environment is an internal issue for
the music industry.

A=)

=
N—r

2 Injunctive relief is a temporary or permanent rdgeallowing the right holder to stop or prevent

an infringement of his/her right.
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"1 NO OPINION

3. Linking and browsing

Hyperlinks are references to data that lead afuser one location in the Internet to another.
They are indispensable for the functioning of theednet as a network. Several cases are
pending before the CJEVin which the question has been raised whetheptheision of

a clickable link constitutes an act of communicatio the public/making available to the
public subject to the authorisation of the righttesl

A user browsing the internet (e.g. viewing a wegg)aegularly creates temporary copies of
works and other subject-matter protected under rigigyon the screen and in the ‘cache’
memory of his computer. A question has been redetoethe CJEEF as to whether such
copies are always covered by the mandatory exaetio temporary acts of reproduction
provided for in Article 5(1) of Directive 2001/29CE

11. Should the provision of a hyperlink leading to a woor other subject matte
protected under copyright, either in general or uadspecific circumstances, be subject
the authorisation of the rightholder?

—

(0]

"1 YES — Please explain whether you consider this tchbecaise in general, or under specific
circumstances, and why

Only under specific circumstances. In our view thenature of a hyperlink should be
considered in a broader context including the copyght status of the sites it links to, and
whether the latter have been made available with # authorisation of the right holder
for the specific original use. This approach seent® correspond with the finding of the
Court of Justice in C 466-12 Svensson Retriever. &/expressly agree with the paper g
ALAI on the issue of hyper linking which concludes thatyperlinks are infringing (only)

if linking to an infringing work, the making availa ble of which has not been authorised
by the right holder.

"1 NO — Please explain whether you consider thisetthle case in general, or under specific
circumstances, and why (e.g. because it does notmtmo an act of communication to the
public — or to a new public, or because it shodatbvered by a copyright exception)

—h

"1 NO OPINION

12.  Should the viewing of a web-page where this impliee temporary reproduction of
a work or other subject matter protected under coghit on the screen and in the cache
memory of the user’'s computer, either in general ander specific circumstances, he
subject to the authorisation of the rightholder?

"1 YES — Please explain whether you consider this tchbecaise in general, or under specific
circumstances, and why

% Cases C-466/12 (Svensson), C-348/13 (Bestwatimiational) and C-279/13 (C More entertainment).
% Case C-360/13 (Public Relations Consultants Aasioa Ltd). See also
http://www.supremecourt.gov.uk/decided-cases/dd¢S/IO 2011 0202 PressSummary.pdf
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UK Music refers to the expected decision at the Catiof Justice of the European Union
on the pertinent issues; Cas€-360/13, Public Relations Consultants AssociationNLA
which considers the scope of Art 5 (1) InformationSociety Directive, i.e. “whether end
users, who view web-pages on their computers withbdownloading or printing them,
are committing infringements of copyright.” We would be cautious to undertake any
initiative on behalf of the European Union executie when the judiciary is already
deliberating responses to the questions asked.

"1 NO — Please explain whether you consider thisetthle case in general, or under specific
circumstances, and why (e.g. because it is or dimilcovered by a copyright exception)

"1 NO OPINION

4, Download to own digital content

Digital content is increasingly being bought vigithl transmission (e.g. download to own).
Questions arise as to the possibility for userdispose of the files they buy in this manner
(e.g. by selling them or by giving them as a gifthe principle of EU exhaustion of the
distribution right applies in the case of the dmition of physical copies (e.g. when a tangible
article such as a CD or a book, etc. is sold, tgatrholder cannot prevent the further
distribution of that tangible articl&) The issue that arises here is whether this pri@dan
also be applied in the case of an act of transomseguivalent in its effect to distribution
(i.e. where the buyer acquires the property of ¢bpyf®. This raises difficult questions,
notably relating to the practical application ofcsuan approach (how to avoid re-sellers
keeping and using a copy of a work after they Hagesold” it — this is often referred to as
the “forward and delete” question) as well as ® ¢éiconomic implications of the creation of
a second-hand market of copies of perfect quatiat hever deteriorate (in contrast to the
second-hand market for physical goods).

13. [In particular if you are an end user/consumekfave you faced restrictions when
trying to resell digital files that you have purckad (e.g. mp3 file, e-book)?

1 YES — Please explain by giving examples

1 NO

" See also recital 28 of Directive 2001/29/EC.

% |n Case C-128/11 (Oracle vs. UsedSoft) the CJHetrthat an author cannot oppose the resale of@nde

hand licence that allows downloading his computergmam from his website and using it for an unladit
period of time. The exclusive right of distributiofia copy of a computer program covered by suliteace is

exhausted on its first sale. While it is thus adeditthat the distribution right may be subject xbaustion in

case of computer programs offered for download wlih right holder's consent, the Court was carédul
emphasise that it reached this decision based erCtdmputer Programs Directive. It was stresset tthia

exhaustion rule constitutedlex specialisin relation to the Information Society Directive g&Soft, par. 51,
56).
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"1 NO OPINION

Reselling digital files by an end user/ consumer whhas purchased them infringeg
existing copyright laws (c.f. Art 3 (3) Information Society Directive) and is thus illegal if
unlicensed. Any restrictions are consequentially ksed on existing legislation.

The law was based on an intentional decision of thEuropean Union institutions to
protect, in particular, the secondary market for digital goods. Digital files are different
to analogue goods in that they do not lose any quiyl upon use and resale. The way th
digital market developed means that the ownership odel of a copy incorporating the
work is being replaced by an access model based licensing. Applying exhaustion to an
access based model is inappropriate.

D

14. [In particular if you are a right holder or a seme provider:] What would be the
consequences of providing a legal framework enaflithe resale of previously purchased
digital content? Please specify per market (typecohtent) concerned.

[Open question]

Reselling digital files would have a significant irpact for the markets for right holders.
Given that the quality of digital files which are resold is the same as the original digitg
file, the former will directly compete with the latter if they are offered on the market.
Given that the resold copy will be offered at a loer price (even if it's the same quality)
it will negatively impact on the value of the orignal digital file. Equally, any change to
the system will negatively impact on new and existg online services.

Additionally, it will be impossible to enforce that only one digital copy exists. The
reseller will always be able to keep a copy of thariginal file. There will be an unlimited
amount of digital files given that it is impossibleto enforce any requirement to delete the
original digital file in practice.

14

C. Registration of works and other subject matter -tis. good idea?

Registration is not often discussed in copyrighthie EU as the existing international treaties
in the area prohibit formalities as a condition fbe protection and exercise of rights.
However, this prohibition is not absoléteMoreover a system of registration does not need
to be made compulsory or constitute a precondifitwrthe protection and exercise of rights.
With a longer term of protection and with the iresed opportunities that digital technology
provides for the use of content (including olderrkgoand works that otherwise would not
have been disseminated), the advantages and digdadea of a system of registration are
increasingly being consider®d

15.  Would the creation of a registration system at E&lel help in the identification ang
licensing of works and other subject matter?

1 YES
I NO

2 For example, it does not affect “domestic” works.e. works originating in the country imposing the
formalities as opposed to works originating in &eotcountry.

%0 On the basis of Article 3.6 of the Directive 208IEU of the European Parliament and of the Coufcil5
October 2012 on certain permitted uses of orphatksy@ publicly accessible online database is atigrdeing
set up by the Office for Harmonisation of the InerMarket (OHIM) for the registration of orphan rke.
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In addition to the inadmissibility of formal requir ements under Art 5 (2) Berne
Convention, we note that the absence of a requiremeof registration ensures that
copyright is accessible to every creator and not bject to any costly registration process
Copyright constitutes a democratic right catering br all kind of creators
notwithstanding their financial or professional staus. In our view, a mandatory
registration system at EU level will limit the acces to copyright protection, in particular
for smaller creators. A voluntary registration sysem already exists in the form of
collective management organisations.

In practice, registration of works will take placethrough collective management
organisations. Creators interested in earning monefrom their creativity will

voluntarily register with a collecting society to alminister their work. At the commercial
level the registration of works is already generapractice.

"1 NO OPINION

16. What would be the possible advantages of such #esy8
[Open question]

17.  What would be the possible disadvantages of suslysiem?
[Open question]

18.  What incentives for registration by rightholders otal be envisaged?
[Open question]

D. How to improve the use and interoperability of idérers

There are many private databases of works and cthigject matter held by producers,
collective management organisations, and instistisuch as libraries, which are based to
a greater or lesser extent on the use of (moregs) linteroperable, internationally agreed
‘identifiers’. Identifiers can be compared to aemeihce number embedded in a work, are
specific to the sector in which they have been tigesf', and identify, variously, the work

itself, the owner or the contributor to a work dher subject matter. There are notable
examples of where industry is undertaking actiansniprove the interoperability of such

identifiers and databases. The Global Repertoitati2as&* should, once operational, provide

31 E.g. the International Standard Recording Codd&R@Bis used to identify recordings, the Internagion
Standard Book Number (ISBN) is used to identify kso

% You will find more information about this initia®¢@ on the following website:
http://www.globalrepertoiredatabase.com/
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a single source of information on the ownership emratrol of musical works worldwide. The
Linked Content Coalitioff was established to develop building blocks foreékpression and
management of rights and licensing across all conéed media types. It includes the
development of a Rights Reference Model (RRM) emprehensive data model for all types
of rights in all types of content. The UK Copyridtab®* is seeking to take such identification
systems a step further, and to create a linkedopta enabling automated licensing across
different sectors.

19. What should be the role of the EU in promoting ttaeloption of identifiers in the
content sector, and in promoting the developmentanteroperability of rights ownership
and permissions databases?

[Open question]

We ask the Commission to support industry activitie, such as the Global Repertoire
Database / Linked Coalition. The Commission has agsitive history in supporting
industry activities constructively.

E. Term of protection — is it appropriate?

Works and other subject matter are protected undpyright for a limited period of time.
After the term of protection has expired, a worlksfanto the public domain and can be freely
used by anyone (in accordance with the applicabt®mal rules on moral rights). The Berne
Conventiori° requires a minimum term of protection of 50 yesfter the death of the author.
The EU rules extend this term of protection to eé@rg after the death of the author (as do
many other countries, e.g. the US).

With regard to performers in the music sector ahdnpgram producers, the term provided
for in the EU rules also extend 20 years beyondtwghaandated in international agreements,
providing for a term of protection of 70 years afthe first publication. Performers and

producers in the audio-visual sector, however, dibbenefit from such an extended term of
protection.

20. Are the current terms of copyright protection stilhppropriate in the digital
environment?

"1 YES - Please explain

The term of copyright protection has been consideck in the context of the recently
adopted amendment to the Term Directive (2011). Weare not aware of any new
circumstances which require further discussion ontte term of protection.

1 NO — Please explain if they should be longer ortehn

"1 NO OPINION

3 You will find more information about this initia (funded in part by the European Commission) han t
following website: www.linkedcontentcoalition.org.

3 you will find more information about this initiat on the following websitéttp://www.copyrighthub.co.uk/
% Berne Convention for the Protection of Literargartistic Works,http://www.wipo.int/treaties/en/ip/berne/
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[l. Limitations and exceptions in the Single Market

Limitations and exceptions to copyright and relatigtits enable the use of works and other
protected subject-matter, without obtaining autbetion from the rightholders, for certain
purposes and to a certain extent (for instanceusigefor illustration purposes of an extract
from a novel by a teacher in a literature class)EN level they are established in a number
of copyright directives, most notably Directive 2009/EC®.

Exceptions and limitations in the national and Elgyight laws have to respect international
law®’. In accordance with international obligations, B¢ acquis requires that limitations and
exceptions can only be applied in certain speaaks which do not conflict with a normal
exploitation of the work or other subject mattedatio not unreasonably prejudice the
legitimate interest of the rightholders.

Whereas the catalogue of limitations and exceptionkided in EU law is exhaustive (no
other exceptions can be applied to the rights haised at EU levelf, these limitations and
exceptions are often optioriglin the sense that Member States are free toctéflenational
legislation as many or as few of them as they widbreover, the formulation of certain of
the limitations and exceptions is general enougdite significant flexibility to the Member
States as to how, and to what extent, to implerntam (if they decide to do so). Finally, it is
worth noting that not all of the limitations andceptions included in the EU legal framework
for copyright are of equivalent significance in ipglterms and in terms of their potential
effect on the functioning of the Single Market.

In addition, in the same manner that the definitbthe rights is territorial (i.e. has an effect
only within the territory of the Member State), tthefinition of the limitations and exceptions

to the rights is territorial too (so an act thatavered by an exception in a Member State "A"
may still require the authorisation of the rightte once we move to the Member
State "B"f°.

The cross-border effect of limitations and excepgioalso raises the question of fair

compensation of rightholders. In some instanceanbts States are obliged to compensate
rightholders for the harm inflicted on them bymaitiation or exception to their rights. In other

instances Member States are not obliged, but meigeleto provide for such compensation.

If a limitation or exception triggering a mechanigrhfair compensation were to be given

cross-border effect (e.g. the books are used ligstibtion in an online course given by an

university in a Member State "A" and the studemnts ia a Member State "B") then there

would also be aneed to clarify which national latwould determine the level of that

compensation and who should pay it.

% plus Directive 96/9/EC on the legal protectiordatabases; Directive 2009/24/EC on the legal ptioteof
computer programs, and Directive 92/100/EC on teight and lending right.

37 Article 9(2) of the Berne Convention for the Paiten of Literary and Artistic Works (1971); Artiel13 of
the TRIPS Agreement (Trade Related IntellectuapBriy Rights) 1994; Article 16(2) of the WIPO Perfers
and Phonograms Treaty (1996); Article 9(2) of thBP@ Copyright Treaty (1996).

3 Other than the grandfathering of the exceptionsnisfor importance for analogue uses existing in Mem
States at the time of adoption of Directive 200129 (see, Art. 5(3)(0)).

39 With the exception of certain limitations: (i) e Computer Programs Directive, (ii) in the Datha
Directive, (iii) Article 5(1) in the Directive 20029/EC and (iv) the Orphan Works Directive.

0 Only the exception established in the recent Qupiarks Directive (a mandatory exception to coplyrignd
related rights in the case where the rightholdeesrat known or cannot be located) has been giveross-
border effect, which means that, for instance, omdierary work — for instance a novel — is cossatl an
orphan work in a Member State, that same novel bleatonsidered an orphan work in all Member State$
can be used and accessed in all Member States.
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Finally, the question of flexibility and adaptabjlis being raised: what is the best mechanism
to ensure that the EU and Member States’ regulafi@yeworks adapt when necessary
(either to clarify that certain uses are coverecahyexception or to confirm that for certain
uses the authorisation of rightholders is requifedhe main question here is whether
a greater degree of flexibility can be introducedthe EU and Member States regulatory
framework while ensuring the required legal cettgiincluding for the functioning of the
Single Market, and respecting the EU's internatiobéigations.

21.  Are there problems arising from the fact that mo8mitations and exceptions
provided in the EU copyright directives are optidrfar the Member States?

"1 YES — Please explain by referring to specific sase

1 NO — Please explain

The way in which limitations and exceptions have lBn provided for constitute a
compromise that has been treated by the CJEU as autonomous concept of EU law.

"1 NO OPINION

22.  Should some/all of the exceptions be made mandatony, if so, is there a need fqg
a higher level of harmonisation of such exceptions?

-

1 YES — Please explain by referring to specific sase

1 NO — Please explain

Philosophical differences between civil and commolaw has led to the compromise ir
the Information Society Directive, i.e. the provisbn of optional exceptions. The different
legal traditions remain within the European Union. We do not think that such a
mandatory harmonisation is required in practice.

"1 NO OPINION

23.  Should any new limitations and exceptions be addedt removed from the existing
catalogue?Please explain by referring to specific cases.

[Open question]

As recommended inthe recent review of intellectual propertyby Professor Hargreaves
the development of IP policy should be “driven asar as possible by objective evidence.
Policy should balance measurable economic objectv@gainst social goals and potentia
benefits for rights holders against impacts on consners and other interests.” In view of
his policy disposition he added that “(t)hese conces will be of particular importance in
assessing future claims to extend rights or in dateining desirable limits to rights.” It is
ironic that Professor Hargreaves had so little regal to his own ethos in the conclusior
to his review (and that the UK Government has simdrly not followed this advice) yet
the concept is one which should be borne in mind.
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24. Independently from the questions above, is theren@ed to provide for a greate
degree of flexibility in the EU regulatory framew&rfor limitations and exceptions?

=

1 YES — Please explain why

"1 NO — Please explain why

The doctrine of Fair Use is a concept which lead®ta certain amount of uncertainties.
Even in the US where the concept has been estabkshin 170 years of US case law, there
are still cases pending on the exact scope of thairf use exception. The Europear
approach to exceptions and limitations provides ceéainty (rather than a “right to hire a
lawyer” as the fair use doctrine has been describéd

"1 NO OPINION

25. If yes, what would be the best approach to provideflexibility? (e.g. interpretation
by national courts and the ECJ, periodic revision$ the directives, interpretations by the
Commission, built-in flexibility, e.g. in the fornof a fair-use or fair dealing provision
open norm, etc.)? Please explain indicating what wia be the relative advantages and
disadvantages of such an approach as well as itsgtlde effects on the functioning of the
Internal Market.

[Open question]

26. Does the territoriality of limitations and excepts, in your experience, constitute
a problem?

1 YES — Please explain why and specify which exoagtyou are referring to

1 NO - Please explain why and specify which exceptiansare referring to

"1 NO OPINION

27. In the event that limitations and exceptions estiabled at national level were tp
have cross-border effect, how should the questidn‘fair compensation” be addressed,
when such compensation is part of the exception®(evho pays whom, where?)

[Open question]

Detailed questions on private copying and fair comgnsation had been subject to
decisions of the Court of Justice of the European tdon, in particular interpretative
rules were established in C 462 -09 Stichting dehtiiskopie v Opus and C 521-11 Austrg
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Mechana v Amazon. The United Kingdom Government plas to introduce an exceptio
which does not provide for fair compensation, a pason which we contest strongly.

A. Access to content in libraries and archives

Directive 2001/29/EC enables Member States to ckfie their national law a range of
limitations and exceptions for the benefit of palyli accessible libraries, educational
establishments and museums, as well as archivesplémented, these exceptions allow acts
of preservation and archivifitand enable on-site consultation of the works ahérasubject
matter in the collections of such institutiéhsThe public lending (under an exception or
limitation) by these establishments of physicaliespof works and other subject matter is
governed by the Rental and Lending Directive

Questions arise as to whether the current frameworkinues to achieve the objectives
envisaged or whether it needs to be clarified afatgd to cover use in digital networks. At
the same time, questions arise as to the effesud a possible expansion on the normal
exploitation of works and other subject matter asdto the prejudice this may cause to
rightholders. The role of licensing and possiblanfework agreements between different
stakeholders also needs to be considered here.

1. Preservation and archiving

The preservation of the copies of works or othdsjeszt-matter held in the collections of

cultural establishments (e.g. books, records, lonsh — the restoration or replacement of
works, the copying of fragile works - may involvgetcreation of another copy/ies of these
works or other subject matter. Most Member Statesige for an exception in their national

laws allowing for the making of such preservatiapies. The scope of the exception differs
from Member State to Member State (as regardsyie of beneficiary establishments, the
types of works/subject-matter covered by the exoepthe mode of copying and the number
of reproductions that a beneficiary establishmeay make). Also, the current legal status of
new types of preservation activities (e.g. harwgstand archiving publicly available web

content) is often uncertain.

28. (@) [In particular if you are an institutional user:Have you experienced specific
problems when trying to use an exception to pregeand archive specific works or other
subject matter in your collection?

(b) [In particular if you are a right holder:]JHave you experienced problems with the use| by
libraries, educational establishments, museum ochives of the preservation exception?

1 YES — Please explain, by Member State, sectorttamtype of use in question.

"1 NO
"1 NO OPINION

“L Article 5(2)c of Directive 2001/29.
“2 Article 5(3)n of Directive 2001/29.
“3 Article 5 of Directive 2006/115/EC.
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29. If there are problems, how would they best be sde
[Open guestion]

30. If your view is that a legislative solution is need, what would be its mai
elements? Which activities of the beneficiary inations should be covered and und
which conditions?

[Open question]

31. Ifyour view is that a different solution is needed@hat would it be?
[Open question]

The issue of preservation and archiving has been dcessed in recent reviews of thg

Copyright system in the United Kingdom, such as th&owers review of 2006 and the

Hargreaves review in 2011. The recommendations ofoth reviews were based on thg
current approach in the Information Society Directive. All stakeholders concerned
agreed with the proposals. We suggest that the eftigy system is sufficient, Art 5 (2¢)
and Art 5 (3n).

2. Off-premises access to library collections

er

o— D

D

Directive 2001/29/EC provides an exception for ¢basultation of works and other subject-
matter (consulting an e-book, watching a documghtara dedicated terminals on the
premises of such establishments for the purposessarch and private study. The online
consultation of works and other subject-matter retyd(i.e. when the library user is not on
the premises of the library) requires authorisatod is generally addressed in agreements
between universities/libraries and publishers. Sangee that the law rather than agreements

should provide for the possibility to, and the cbinds for, granting online access
collections.
32. (@) [In particular if you are an institutional user:Have you experienced specif

problems when trying to negotiate agreements wiilghts holders that enable you to

provide remote access, including across borders,yaur collections (or parts thereof) fg
purposes of research and private study?

to

C

r

(b) [In particular if you are an end user/consumeHpve you experienced specific problems

when trying to consult, including across bordersprks and other subject-matter held in
the collections of institutions such as universiiend national libraries when you are not

on the premises of the institutions in question?

(c) [In particular if you are aright holder:] Have you negotiated agreements w
institutional users that enable those institutions provide remote access, including acra
borders, to the works or other subject-matter hetr collections, for purposes of researq
and private study?
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[Open question]

33. If there are problems, how would they best be sdie
[Open question]

34. If your view is that a legislative solution is need, what would be its mai
elements? Which activities of the beneficiary inations should be covered and und
which conditions?

[Open question]

35. If your view is that a different solution is needed@hat would it be?
[Open question]
In response to questions 32 to 35, we would refeiné European Commission to the UK

approach which provides a clear licensing based sdlon which works for all
stakeholders involved.

er

3. E — lending

Traditionally, public libraries have loaned physicapies of works (i.e. books, sometimes

also CDs and DVDs) to their users. Recent techmodbgdevelopments have made
technically possible for libraries to provide usernsh temporary access to digital conte

it
nt,

such as e-books, music or films via networks. Urtter current legal framework, libraries
need to obtain the authorisation of the rights érddo organise such e-lending activities. In
various Member States, publishers and librariescareently experimenting with different
business models for the making available of wonkighe, including direct supply of e-books

to libraries by publishers or bundling by aggregsito

36. (@) [In particular if you are alibrary:] Have you experienced specific probler
when trying to negotiate agreements to enable thectonic lending (e-lending), including
across borders, of books or other materials heldywur collection?

(b) [In particular if you are an end user/consumeHhve you experienced specific probler
when trying to borrow books or other materials elemically (e-lending), including across
borders, from institutions such as public librari@s

(c) [In particular if you are aright holder:] Have you negotiated agreements with librari
to enable them to lend books or other materialscéienically, including across borders?

ns

1 YES — Please explain with specific examples
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1 NO
"1 NO OPINION

The music industry has a variety of agreements withibraries, of particular note is the
fact that UK Music members deposit sound recordingsat the British Library Sound
Archive which is available at the premises.

37. If there are problems, how would they best be sdie
[Open question]

The following two questions are relevant both te foint (n° 3) and the previous one (n° 2).

38. [In particular if you are an institutional user:What differences do you see in the
management of physical and online collections, iading providing access to you
subscribers? What problems have you encountered?

=

[Open question]

39. [In particular if you are a right holder:] What difference do you see betwe
libraries’ traditional activities such as on-premas consultation or public lending an
activities such as off-premises (online, at a dista) consultation and e-lending? What
problems have you encountered?

LD

[Open question]

We are very concerned that e-Lending of sound recdings and musical works might
directly compete with the commercial offerings by oline content services thus
undermining the diversity of commercial offerings & well as the income for composer
and performers. We thus suggest an express carve tofor sound recordings should
further activities on e-Lending be considered. Anylegislative approach to e-Lending
needs to consider the commercial impact of e-Lendinon the primary market (in the
light of the Three Step Test). Licensing is paramaut.

[72)

Publicly funded libraries should not be in a positbn to compete with online content
services. This will not only damage the price foright holders but also prevent the
development of further business models in the onlen music sector, such as streaming
services like Spotify. This is neither in the inteest of right holders, service providers of
end consumers.
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We are aware of the commercial discussions and pilgrojects operated by book
publishers and libraries which aim to enable the remote lending of books, whilst
recognising the interests of book publishers followg the Sieghart review in 2013.

We urge the Commission to wait for the outcome offibse pan industry projects before
considering any form of European initiatives. In ouw experience, approaches built on
stakeholders’ agreement provide the best solutions.

4, Mass digitisation

The term “mass digitisation” is normally used tdereto efforts by institutions such as
libraries and archives to digitise (e.g. scan)dhgre content or part of their collections with
an objective to preserve these collections andnatly, to make them available to the public.
Examples are efforts by libraries to digitise nevierm the early part of the $@entury or
whole collections of pictures of historical valdénis matter has been partly addressed at the
EU level by the 2011 Memorandum of UnderstandingolUy! on key principles on the
digitisation and making available of out of comneewmorks (i.e. works which are no longer
found in the normal channels of commerce), whicliming to facilitate mass digitisation
efforts (for books and learned journals) on theidaslicence agreements between libraries
and similar cultural institutions on the one hamdl dhe collecting societies representing
authors and publishers on the offieProvided the required funding is ensured (digttn
projects are extremely expensive), the result o MoU should be that books that are
currently to be found only in the archives of, fiestance, libraries will be digitised and made
available online to everyone. The MoU is based alnntary licences (granted by Collective
Management Organisations on the basis of the mesdaey receive from authors and
publishers). Some Member States may need to esgistdtion to ensure the largest possible
effect of such licences (e.g. by establishing mid&tion a presumption of representation of
a collecting society or the recognition of an “exted effect” to the licences grant&t)

40. [In particular if you are an institutional usegngaging or wanting to engage in mass
digitisation projects, a right holder, a collectivmanagement organisationiVould it be
necessary in your country to enact legislation toserre that the results of the 2011 MolJ
(i.e. the agreements concluded between librariesdd aollecting societies) have a cross-
border effect so that out of commerce works candoseessed across the EU?

"1 YES — Please explain why and how it could besidieeved

1 NO — Please explain

a4 You wil find more information about his MoU on hd following website:

http://ec.europa.eu/internal _market/copyright/ofdé@mmerce/index_en.htm

> France and Germany have already adopted legislatiback the effects of the MoU. The French a@I(h°
2012-287 du ler mars 2012 relative a I'exploitatiomérique des livres indisponibles du xxe siefile¢sees
collective management, unless the author or pulaligh question opposes such management. The Gexatan
(Gesetz zur Nutzung verwaister und vergriffener k¥amnd einer weiteren Anderung des Urheberrechttzes
vom 1. Oktober 2013) contains a legal presumptiorepresentation by a collecting society in relatio works
whose rightholders are not members of the collgdciety.
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"1 NO OPINION

=

41. Would it be necessary to develop mechanisms, beyihiode already agreed fq
other types of content (e.g. for audio- or audicsual collections, broadcasters’ archives)?

"1 YES — Please explain

1 NO — Please explain

"1 NO OPINION

B. Teaching

Directive 2001/29/E® enables Member States to implement in their natidegislation
limitations and exceptions for the purpose of ilason for non-commercial teaching. Such
exceptions would typically allow a teacher to uaetpof or full works to illustrate his course,
e.g. by distributing copies of fragments of a boolof newspaper articles in the classroom or
by showing protected content on a smart board witlaving to obtain authorisation from
the right holders. The open formulation of thist{opal) provision allows for rather different
implementation at Member States level. The implaaten of the exception differs from
Member State to Member State, with several Membate$S providing instead a framework
for the licensing of content for certain educationses. Some argue that the law should
provide for better possibilities for distance laaghand study at home.

42. (@) [In particular if you are an end user/consumer ar iastitutional user:;]Have you
experienced specific problems when trying to userksoor other subject-matter for
illustration for teaching, including across borde®s

(b) [In particular if you are a right holder:]Have you experienced specific problems
resulting from the way in which works or other sudgjt-matter are used for illustration for
teaching, including across borders?

"1 YES — Please explain

INO

At the time of writing, we are not aware of any prdlems given the licensing solution
available, however, whilst we are not aware of angross-border problems in the UK, we
would highlight the current developments in the UKwhere Government is in the process
of changing the exceptions towards a new fair dealy exception for instruction (new
Section 32 CDPA: “Fair Dealing” provision for the purpose of instruction”). We are
concerned about the scope of such an exception. particular we are concerned that the

\"2J

1%

“% Article 5(3)a of Directive 2001/29.
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UK Government decided to use the term “instruction” instead of implementing the
terminology used in the Information Society Directve (“illustration”).

"1 NO OPINION

43.  If there are problems, how would they best be sd®e
[Open question]

44. What mechanisms exist in the market place to faeile the use of content fo
illustration for teaching purposes? How successhire they?

[Open question]

As outlined in the introduction to this paragraph the solutions developed by right
holders via collective management organisations @&if a one stop shop for educational
establishments to access and make available creaiworks for teaching purposes. This
approach has been welcomed by right holders as wels educational establishments.

Specifically, in the UK the Educational Recording Ayency (ERA) grants licences to
institutions in accordance with a Licensing Schemayhich has been certified by the
Secretary of State. The licences issued by ERA und8ection 35 CDPA authorise the
following activities:

+ Recording from broadcasts made in the UK of the wdts and performances owned or
represented by ERA members for non-commercial anddeicational uses.

+ Electronic communication of licensed recordings wiin an educational establishment
(Including distance learning).

+ The licence fee is then divided up between alleators and right holders involved who
have signed up to the ERA scheme, including the najty of members of UK Music.

+ The system works for users (educational establistents) as a convenient licensing
mechanism as well as for the creators and right hders of the works included in a
broadcast. Collective management organisations haved the infrastructure in place to
deal with the ERA licence since 1990.

45. If your view is that a legislative solution is need, what would be its mai
elements? Which activities of the beneficiary instions should be covered and under wh
conditions?

[Open question]

46. If your view is that a different solution is needegdhat would it be?
[Open question]
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C. Research

Directive 2001/29/E& enables Member States to choose whether to impleinetheir
national laws a limitation for the purpose of namunercial scientific research. The open
formulation of this (optional) provision allows faather different implementations at Member
States level.

47. (@) [In particular if you are an end user/consumer or iastitutional user:]Have you
experienced specific problems when trying to userkgoor other subject matter in th
context of research projects/activities, includirgross borders?

D

(b) [In particular if you are a right holder;]Have you experienced specific problems
resulting from the way in which works or other sudgt-matter are used in the context pf
research projects/activities, including across berd?

1 YES — Please explain

L NO

In our view the exception as drafted in the Inform@on Society Directive has beer
working well despite uncertainties created by the ametimes inadequate interpretation
of the meaning of non-commercial purposes. Theselcertainties have become obviou
during the recent discussions on changes to copyhgin the UK, i.e. at what point in
time will the non commercial nature be assessed. Iparticular if the purpose of the
research has changed. The act might have been foerguine academic purposes at th
time the act was carried out but the results of thescientific research might be used
subsequently for commercial purposes.

"1 NO OPINION

[72)

112

48.  If there are problems, how would they best be sdixe
[Open question]

49. What mechanisms exist in the Member States to fémlieé the use of content for
research purposes? How successful are they?

[Open question]

D

The use of music for scientific research is not vgrprevalent. As always, licences ar
available from right holders. We are not aware of ay problems for end users
consumers in this area.

7 Article 5(3)a of Directive 2001/29.
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As far as the UK implementation of the exception povided in Art 5 (2¢) and (3n)
Information Society Directive is concerned, we notehat at this stage (8 February
2014) it does not reflect the limitation of the exaption to scientificresearch.

D. Disabilities

Directive 2001/29/E provides for an exception/limitation for the beneff people with

a disability. The open formulation of this (optidn@rovision allows for rather different
implementations at Member States level. At EU amtdrhational level projects have been
launched to increase the accessibility of works atiter subject-matter for persons with
disabilities (notably by increasing the number afrké published in special formats and
facilitating their distribution across the Europaamion)*.

The Marrakesh Treatyhas been adopted to facilitate access to publiseks for persons
who are blind, visually impaired, or otherwise prisabled. The Treaty creates a mandatory
exception to copyright that allows organisationstfee blind to produce, distribute and make
available accessible format copies to visually imgzh persons without the authorisation of
the rightholders. The EU and its Member States haagied work to sign and ratify the
Treaty. This may require the adoption of certaiovgions at EU level (e.g. to ensure the
possibility to exchange accessible format copiessacborders).

50. (a)[In particular if you are a person with a disabilibr an organisation representing
persons with disabilities:Have you experienced problems with accessibility ctantent,
including across borders, arising from Member Statémplementation of this exception?

(b) [In particular if you are an organisation providingervices for persons with disabilities:
Have you experienced problems when distributing/ecommicating works published in
special formats across the EU?

el

(c) [In particular if you are a right holder:]Have you experienced specific problems
resulting from the application of limitations or eoeptions allowing for the
distribution/communication of works published in spial formats, including across
borders?

4

1 YES — Please explain by giving examples

L NO

"1 NO OPINION

“8 Article 5 (3)b of Directive 2001/29.

9 The European Trusted Intermediaries Network (ETidulting from a Memorandum of Understanding
between representatives of the right-holder comtyypiublishers, authors, collecting societies) artdrested
parties such as associations for blind and dyslexic persons
(http://ec.europa.eu/internal_market/copyright/atities/access/index_en.htmand the Trusted Intermediary
Global Accessible Resources (TIGAR) project in WI@@p://www.visionip.org/portal/ei/

0 Marrakesh Treaty to Facilitate Access to Publisiéarks by Visually Impaired Persons and Persons wit
Print Disabilities, Marrakesh, June 17 to 28 2013.
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51. If there are problems, what could be done to impecaccessibility?
[Open guestion]

52. What mechanisms exist in the market place to faeile accessibility to content?
How successful are they?

[Open question]

The music industry has been providing products thatare accessible for visually
impaired people for a considerable time now, complgg with the requirement under the
UK Copyright (Visually Impaired Persons) Act 2002.This approach has been operating
to the satisfaction of end users and music publishe

The Music Publishers Association (MPA), a member ofJK Music, has developed a
licensing scheme under the Copyright (Visually Impaed Persons) Act 2002 which
governs multiple copying of printed music for the lenefit of visually impaired people by
educational and not for profit bodies.

Companies who wish to reproduce printed music usindgraille or large print formats
can do so by applying for a license through the MPAy using anapplication form.

The MPA has also agreed &ode of fair practice which was amended to take intg
account the needs of disabled persons such as dystgeople.

As a general remark we would stress the need for tainty of the definitions and how
they relate to the accessibility/ use of creativearks.

E. Textand data mining

Text and data mining/content mining/data analytiaze different terms used to describe
increasingly important techniques used in partichiaresearchers for the exploration of vast
amounts of existing texts and data (e.g., journaéd) sites, databases etc.). Through the use
of software or other automated processes, an asatysnade of relevant texts and data in
order to obtain new insights, patterns and trends.

The texts and data used for mining are either yraetessible on the internet or accessible
through subscriptions to e.g. journals and per@mdi¢hat give access to the databases of
publishers. A copy is made of the relevant text$ data (e.g. on browser cache memories or
in computers RAM memories or onto the hard diskaotomputer), prior to the actual
analysis. Normally, it is considered that to mimetpcted works or other subject matter, it is
necessary to obtain authorisation from the rightidrs for the making of such copies unless
such authorisation can be implied (e.g. contentessible to general public without
restrictions on the internet, open access).

Some argue that the copies required for text atal méning are covered by the exception for
temporary copies in Article 5.1 of Directive 2008/2C. Others consider that text and data
mining activities should not even be seen as cavbrecopyright. None of this is clear, in

*1 For the purpose of the present document, the ‘tErxhand data mining” will be used.

33



particular since text and data mining does not isbrely of a single method, but can be
undertaken in several different ways. Importantsgjoes also remain as to whether the main
problems arising in relation to this issue go beloapyright (i.e. beyond the necessity or not
to obtain the authorisation to use content) andteelather to the need to obtain “access” to
content (i.e. being able to use e.g. commerciallueges).

A specific Working Group was set up on this issmehe framework of the "Licences for
Europe" stakeholder dialogue. No consensus wahedaamong participating stakeholders
on either the problems to be addressed or thetsediilthe same time, practical solutions to
facilitate text and data mining of subscriptiondxsscientific content were presented by
publishers as an outcome of “Licences for Eurdpelh the context of these discussions,
other stakeholders argued that no additional liesrghould be required to mine material to
which access has been provided through a subsgriggreement and considered that
a specific exception for text and data mining stdug introduced, possibly on the basis of
a distinction between commercial and non-commercial

53. (@) [In particular if you are an end user/consumer or iastitutional user:]Have you
experienced obstacles, linked to copyright, wheyirig to use text or data mining methods,
including across borders?

(b) [In particular if you are a service provideriHave you experienced obstacles, linked|to
copyright, when providing services based on texidata mining methods, including across
borders?

(c) [In particular if you are a right holder:]Have you experienced specific problems
resulting from the use of text and data mining irelation to copyright protected content,
including across borders?

"1 YES — Please explain

1 NO — Please explain

This area is not particularly relevant for the music industry but we stress the need for
the supremacy of already available licensing soluins in order to comply with the
international binding Three Step Test.

"1 NO OPINION

54. If there are problems, how would they best be sdie
[Open question]

2 See the document “Licences for Europe — ten ptiyéring more content online”:
http://ec.europa.eu/internal_market/copyright/daresices-for-europe/131113_ten-pledges_en.pdf
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55. If your view is that a legislative solution is need, what would be its main
elements? Which activities should be covered andiemnwhat conditions?

[Open question]

56. If your view is that a different solution is needed@hat would it be?
[Open question]

57.  Are there other issues, unrelated to copyright, tlenstitute barriers to the use of
text or data mining methods?

[Open question]

F.  User-generated content

Technological and service developments mean thetens can copy, use and distribute
content at little to no financial cost. As a conseace, new types of online activities are
developing rapidly, including the making of so-edll“user-generated content”. While users
can create totally original content, they can aiske one or several pre-existing works,
change something in the work(s), and upload theltres the Internet e.g. to platforms and
blogs™. User-generated content (UGC) can thus cover thdifioation of pre-existing works
even if the newly-generated/"uploaded” work doet mexessarily require a creative effort
and results from merely adding, subtracting or @ssiog some pre-existing content with
other pre-existing content. This kind of activitg not “new” as such. However, the
development of social networking and social medbi@ssthat enable users to share content
widely has vastly changed the scale of such as/iéand increased the potential economic
impact for those holding rights in the pre-existimgrks. Re-use is no longer the preserve of
a technically and artistically adept elite. Withethpossibilities offered by the new
technologies, re-use is open to all, at no cosis Th turn raises questions with regard to
fundamental rights such the freedom of expressimhtlae right to property.

A specific Working Group was set up on this issmdahe framework of the "Licences for
Europe" stakeholder dialogue. No consensus wahedaamong participating stakeholders
on either the problems to be addressed or thetsesul even the definition of UGC.
Nevertheless, a wide range of views were preseasetb the best way to respond to this
phenomenon. One view was to say that a new excejstioeeded to cover UGC, in particular
non-commercial activities by individuals such asnbining existing musical works with
videos, sequences of photos, etc. Another viewtheatsno legislative change is needed: UGC
is flourishing, and licensing schemes are increggiavailable (licence schemes concluded

%3 A typical example could be the “kitchen” or “weddr video (adding one's own video to a pre-exissngnd
recording), or adding one's own text to a pre-@gsphotograph. Other examples are “mash-ups” (bientwo
sound recordings), and reproducing parts of joistialwork (report, review etc.) in a blog.

35



between rightholders and platforms as well as ricences concluded between rightholders
and the users generating the content. In any epestfical solutions to ease user-generated
content and facilitate micro-licensing for smalletss were pledged by rightholders across
different sectors as a result of the “LicencesHorope” discussiori

58. (@) [In particular if you are an end user/consumeHpve you experienced problenhs
when trying to use pre-existing works or other sabj matter to disseminate new content pn
the Internet, including across borders?

(b) [In particular if you are a service providerflave you experienced problems when users
publish/disseminate new content based on the pristexg works or other subject-matter
through your service, including across borders?

(c) [In particular if you are a right holder:]JHave you experienced problems resulting fram
the way the users are using pre-existing works oher subject-matter to disseminate new
content on the Internet, including across borders?

1 YES — Please explain by giving examples

I NO

In our experience there are limited instances in wich right holders intervene in genuine
User-generated content material uploaded to a liceed platform. Following the
discussions in Working Group 2 of the Licences foEurope dialogue, we reiterate that
there seems to be no problem in practice. This hadso been the conclusion of the recent
study on the application of the Information SocietyDirective by De Wolf and Partners.
The study states that there is no evidence that thmurrent legal framework had the often
claimed “chilling effect”. As stated on page 510: Yet, there is very little (if any) case-law
and apparently not much opposition from right holdes.”

An important element for creators and performers istheir moral right to object to
derogatory treatment. We are aware of some composewho consider the treatment of
their work derogatory and hence ask the right holdes to initiate a takedown procedure
against the online content service.

It is notable that there has not been a universallyagreed definition of user-generatec
content. It would be helpful if the Commission’s wok could focus on this.

"1 NO OPINION

59. (@) [In particular if you are an end user/consumer orright holder:] Have you
experienced problems when trying to ensure that gk you have created (on the basis|of
pre-existing works) is properly identified for omle use? Are proprietary systems sufficiegnt
in this context?

(b) [In particular if you are a service provider:Po you provide possibilities for users that
are publishing/disseminating the works they haveeated (on the basis of pre-existing
works) through your service to properly identifyegle works for online use?

** See the document “Licences for Europe — ten ptiyéring more content online”:
http://ec.europa.eu/internal_market/copyright/daresices-for-europe/131113_ten-pledges_en.pdf
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1 YES — Please explain

"1 NO — Please explain

"1 NO OPINION

60. (a) [In particular if you are an end user/consumer orright holder):] Have you
experienced problems when trying to be remunerafed the use of the work you hav,
created (on the basis of pre-existing works)?

(b) [In particular if you are a service provideriPo you provide remuneration schemes f
users publishing/disseminating the works they haseated (on the basis of pre-existin
works) through your service?

1 YES — Please explain

"1 NO — Please explain

"1 NO OPINION

Remuneration is based on the agreements of our memls with service providers.
Generally, uncertainties only exist if online contet services decide not to conclude sug
agreements and right holders have to challenge threposition in Court. Such services
have argued that they are subject to the limitationof liability provided in Article 14 e-
Commerce directive.

Industry is developing technologies which enable #horiginal creator to be remunerated
for his original work when used in a new user-geneted work.

61. If there are problems, how would they best be sdie
[Open question]

Some of our members were represented at the Licersdor Europe stakeholders’
dialogue last year. It is notable that the focus ofthe initial discussions was the
identification of the definition of User-generatedcontent in practice. To our knowledge
this has not happened (and this is reflected in theonclusions of the De Wolf study) anc
we suggest that before any further initiatives areconsidered a clear outline of “User-
generated content” is provided for each creative stor. The situation on User-generated
content is different for different creative industries.

We note that the key starting point is the definiton of User-generated content. Theé

[¢2)
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study by De Wolf and Partners singled out situatioa where a “user” (there from the
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expression “User-Generated-Content”) relies on a m@-existing work, “arranges” it, and
then uploads it on a website or web platform of somkind.

The use of the term “User-generated content” implis primarily that the activities are of
a non-commercial nature. The commercial status ofhie activity seems, in our view
irrelevant as to whether a licence is required.

Providers of User-generated content platforms shodl also not be able to benefit from
the limitation of liability provided under Art 14 e -Commerce Directive automatically.

62. If your view is that a legislative solution is need, what would be its main
elements? Which activities should be covered andiemnwhat conditions?

[Open question]

We agree with the conclusion of the recent study otihe application of the Information
Society Directive by De Wolf and Partners (page 534hat “(t)he lack of evidence of any
real chilling effect of the existing legal framewok — at least as far as we could identify it
— renders it unnecessary to provide for a new swely User-generated content
exception. A solution based upon the existing exdapns should prove sufficient to
guarantee both a sufficient protection of the auths and sufficient freedom for the
users.”

63.  If your view is that a different solution is needed@hat would it be?
[Open question]

As established there is no need for a different agion at this stage. We highlight the
conclusion of the recent study on the applicationfdhe Information Society Directive by
De Wolf and Partners (page 538), that the adoptionf a flexible, horizontal exception or
of a provision which would introduce some kind of lexibility to the exceptions within
the list seems attractive, but may ultimately giverise to more questions than it will
provide answers.”

V. Private copying and reprography

Directive 2001/29/EC enables Member States to impld in their national legislation
exceptions or limitations to the reproduction rigbt copies made for private use and
photocopying®. Levies are charges imposed at national levelamulg typically used for such
purposes (blank media, recording equipment, phgywiog machines, mobile listening
devices such as mp3/mp4 players, computers, etit)awiew to compensating rightholders
for the harm they suffer when copies are made withibeir authorisation by certain
categories of persons (i.e. natural persons matapies for their private use) or through use
of certain technique (i.e. reprography). In thaiteat, levies are important for rightholders.

With the constant developments in digital techng)dahe question arises as to whether the
copying of files by consumers/end-users who havwehased content online - e.g. when a
person has bought an MP3 file and goes on to starkiple copies of that file (in her

computer, her tablet and her mobile phone) - alggérs, or should trigger, the application of

% Article 5. 2)(a) and (b) of Directive 2001/29.
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private copying levies. It is argued that, in sarases, these levies may indeed be claimed by
rightholders whether or not the licence fee paidh®yservice provider already covers copies
made by the end user. This approach could potbntesd to instances of double payments
whereby levies could be claimed on top of servioiders’ licence fe€§>”.

There is also an on-going discussion as to theiGgti@n or not of levies to certain types of
cloud-based services such as personal lockerssoma video recorders.

64. In your view, is there a need to clarify at the BHevel the scope and application of
the private copying and reprography exceptichim the digital environmer®

"1 YES — Please explain

1 NO — Please explain

In as far as clarification is concerned, we note # CJEU decisions interpreting Art 5
(2b) of the Information Society Directive (and Redal 35). We also note the report from
the mediation process by Mr Vitorino published in &nuary 2013.

"1 NO OPINION

=

65. Should digital copies made by end users for privggerposes in the context @
a service that has been licensed by rightholdensd avhere the harm to the rightholder i
minimal, be subject to private copying levies?

[92)

1 YES — Please explain

"1 NO — Please explain

"1 NO OPINION

66. How would changes in levies with respect to the liggiion to online services (e.g.
services based on cloud computing allowing, fostance, users to have copies on different
devices) impact the development and functioningnefwv business models on the one hand
and rightholders’ revenue on the other?

[Open question]

5 Communication "Unleashing the Potential of Cloushputing in Europe”, COM(2012) 529 final.

" These issues were addressed in the recommendafidisAnténio Vitorino resulting from the mediaticon
private copying and reprography levies. You cansatinthese recommendations on the following website
http://ec.europa.eu/internal_market/copyright/dees/ reform/130131_levies-vitorino-
recommendations_en.pdf

8 Art. 5.2(a) and 5.2(b) of Directive 2001/29/EC.

% This issue was also addressed in the recommendaifdVir Antonio Vitorino resulting from the media on
private copying and reprography levies
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Licensed services are available so there is no neéal extend the exception to cloud
services. Any such interference would also confliavith existing business models and
consequentially infringe the Three Step Test Art §5) Information Society Directive).

[

67. Would you see an added value in making levieshlesion the invoices for product
subject to levies’?

"1 YES — Please explain

1 NO — Please explain

"1 NO OPINION

Diverging national systems levy different produatsl apply different tariffs. This results in
obstacles to the free circulation of goods andisesvin the Single Market. At the same time,
many Member States continue to allow the indiscrate application of private copying
levies to all transactions irrespective of the paro whom the product subject to a levy is
sold (e.g. private person or business). In thatecannot all Member States have ex ante
exemption and/or ex post reimbursement schemeshwdoald remedy these situations and
reduce the number of undue paym&hts

68. Have you experienced a situation where a cross-lgordransaction resulted in
undue levy payments, or duplicate payments of thens levy, or other obstacles to the free
movement of goods or services?

1 YES — Please specify the type of transaction awdicate the percentage of the undue
payments. Please also indicate how a priori exemgnd/or ex post reimbursement schemes
could help to remedy the situation.

"1 NO — Please explain

"1 NO OPINION

69. What percentage of products subject to a levy ikldo persons other than natura
persons for purposes clearly unrelated to privatepging? Do any of those transactions
result in undue payments? Please explain in detdie example you provide (type
products, type of transaction, stakeholders, etc.).

=)
—

® This issue was also addressed in the recommendaifdVir Antonio Vitorino resulting from the media on
private copying and reprography levies.
®L This issue was also addressed in the recommendaifdVir Antonio Vitorino resulting from the media on
private copying and reprography levies.
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[Open question]

70.  Where such undue payments arise, what percentagegaufe do they affect? To what
extent could a priori exemptions and/or ex postmdaursement schemes existing in some
Member States help to remedy the situation?

[Open question]

71. If you have identified specific problems with theiucent functioning of the levy
system, how would these problems best be solved?

[Open question]

The UK decided in 1988 not to introduce a levy sysi in its Copyright Act despite the
recommendation of the Whitford Committee’s review & Copyright in 1977. Nor did
they introduce an exception for acts of private coging such as format shifting. Hence
we cannot answer the questions on the functioninghd operation of the levy system

At the time of writing, the UK Government intends t introduce a new exception for
uses of a copy of a copyright work by an individualawfully acquired by him to make a
further copy of that work, with additional conditio ns such as:-

+ the copy is for that individual's private use andfor ends that are neither directly nor
indirectly commercial, and

+ the original copy is held by the individual on gpermanent basis.
This is expected to be section 28B of the Copyrightesigns and Patents Act 1988

As it stands, the Government’'s proposal and failurgo provide for fair compensation
infringes mandatory European legislation as interpeted by the CJEU (mainly in Case
C-467/08 Padawan v SGAE and Case C-462/09 Stichtimig Thuiskopie v Opus). We
expect more clarity from the decision in the pendig Copydan case. We understand that
European Institutions are monitoring the developmets at UK level, in particular as to
whether these developments would justify infringema proceedings against the UK
Government should they decide to proceed.

V. Fair remuneration of authors and performers

The EU copyright acquis recognises for authors @ertormers a number of exclusive rights
and, in the case of performers whose performaneedix@ed in phonograms, remuneration
rights. There are few provisions in the EU copyrilgliv governing theéransferof rights from
authors or performers to produc®rer determining who the owner of the rights is whlea

%2 See e.g. Directive 92/100/EEC, Art.2(4)-(7).
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work or other subject matter is created in the exinof an employment contr&&t This is an
area that has been traditionally left for Membeat&t to regulate and there are significant
differences in regulatory approaches. Substantifrdnces also exist between different
sectors of the creative industries.

Concerns continue to be raised that authors arfdrpeers are not adequately remunerated, in
particular but not solely, as regards online expt@mn. Many consider that the economic
benefit of new forms of exploitation is not beirgrly shared along the whole value chain.
Another commonly raised issue concerns contracpmacttices, negotiation mechanisms,
presumptions of transfer of rights, buy-out clauaed the lack of possibility to terminate
contracts. Some stakeholders are of the opinionrthes at national level do not suffice to
improve their situation and that action at EU legalecessary.

72.  [In particular if you are an author/performer:] Wat is the best mechanism (or
combination of mechanisms) to ensure that you reeean adequate remuneration for the
exploitation of your works and performances?

[Open question]

Generally, the best mechanism is an effective copght system in which the rights of
authors, musicians, performers and right holders ae being upheld and enforced
Copyright subsists to provide fair remuneration to creators, performers and right
holders. In recent reviews of copyright the aspeatf the value of creativity for culture,
society as well as economy has been neglected. Thenate objective for the Copyright
framework in the digital environment is to facilitate growth of the licensed digital
market by encouraging platform providers, content ggregators and mobile operators tQ
co-operate with right holders and develop competitie and mutually-beneficial services
that ultimately serve the needs of consumers and eators.

The main objective of Copyright and the underlyingEuropean framework is “a high
level of protection, since such rights are cruciato intellectual creation. Their protection
helps to ensure the maintenance and development cfeativity in the interests of
authors, performers, producers, consumers, cultureindustry and the public at large.
Intellectual property has therefore been recognisecas an integral part of property
(Recital 9 Information Society Directive).” The uncderlying economic, social, societal and
cultural implications of the information society have not changed since the adoption @
this Directive.

—

At the centre of any deliberations on copyright ne@& to be creators and performers.
They have to “receive an appropriate reward for theuse of their work, as must
producers in order to be able to finance this workThe investment required to produce
products such as phonograms, films or multimedia ppducts, and services such as "on
demand" services, is considerable. Adequate legalrgiection of intellectual property
rights is necessary in order to guarantee the avability of such a reward and provide
the opportunity for satisfactory returns on this investment (Recital 10 Information
Society Directive).”

Copyright (or “author’s right”) is based on the natural right of the individual creator in

his creativity. Copyright is built upon two fundamental and overarching principles -
rewarding and protecting the creator and allowing amechanism by which those who
invest in creativity can be rewarded. Copyright als provides the enabling framework

%3 See e.g. Art. 2.3. of Directive 2009/24/EC, ArofDirective 96/9/EC.
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for right holders, content for online services andother commercial users to offer
creative works to end consumers in the way they wamo consume.

We refer to the submissions of individual UK Musianembers.

—J

73. Is there a need to act at the EU level (for instanto prohibit certain clauses i
contracts)?

"1 YES — Please explain

"1 NO — Please explain why

1 NO OPINION

While recognising that no action by the EU may be eeded in this regard,t is important
that non-disclosure agreements between contractingparties do not prejudice
corresponding audit rights that writers and performers may have with those contracting
parties.

74. If you consider that the current rules are not effeve, what would you suggest (o
address the shortcomings you identify?

[Open question]

VI. Respect for rights

Directive 2004/48/EE* provides for a harmonised framework for the ciifforcement of
intellectual property rights, including copyrightca related rights. The Commission has
consulted broadly on this té8kt Concerns have been raised as to whether somés of i
provisions are still fit to ensure a proper resgectcopyright in the digital age. On the one
hand, the current measures seem to be insuffitdet¢al with the new challenges brought by
the dissemination of digital content on the intérmn the other hand, there are concerns
about the current balance between enforcement @yright and the protection of
fundamental rights, in particular the right forravpte life and data protection. While it cannot
be contested that enforcement measures shoulgslesavailable in case of infringement of
copyright, measures could be proposed to strengtsgect for copyright when the infringed
content is used for a commercial purg8s®ne means to do this could be to clarify the role

% Directive 2004/48/EC of the European Parliament ahthe Council of 29 April 2004 on the enforcernen
of intellectual property rights.

% You will find more information on the following visite:
http://ec.europa.eu/internal_market/iprenforcentirgétive/index_en.htm

% For example when the infringing content is offeceda website which gets advertising revenuesdépend
on the volume of traffic.
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of intermediaries in the IP infrastructfifeAt the same time, there could be clarification of
the safeguards for respect of private life and gatéection for private users.

75.  Should the civil enforcement system in the EU bendered more efficient for
infringements of copyright committed with a commetpurpose?

1 YES - Please explain

We would suggest to render the application of injuative relief under Art 8 (3)
Information Society Directive and Art 11 (1) Enforeement Directive applicable at a Par
European level, as well as with interim injunctiverelief.

We are concerned with the costs and duration of civlaw court proceedings. We note
that the Digital Economy Act (DEA) 2010 establishe@n enforcement mechanism within
our jurisdiction which addresses these points, by aking the process for notification for
infringing material faster and more proportionate. The DEA 2010 was passed into UK
law on 8th April 2010 but the implementation has ben delayed.

The main principle which the DEA recognised relatesto the role of ISPs whose
responsibility has now been spelled out de lege #at

Additionally the notice and takedown procedure cou be further strengthened. This
could be done by clarifying that the takedown relags to the actual notified infringing
works and is not limited to individual links.

We highlight the approach laid out by the German Fderal Court of Justice —
Bundesgerichtshof (BGH) in August 13 in GEMA v Rapishare. According to the
highest German Court of Justice a file hosting seige provider has a duty to scan ang
monitor the uploads to check whether the uploads cwain links to infringing works
which they were notified about. They have a ,Marktleobachtungspflicht,” i.e. an
obligation to monitor the market; they have to chek whether there are links to notified
infringing works using web crawlers, as well as seeh engines such as Google
Facebook or Twitter.

174

We recommend that the Commission considers non leg@ative measures to harmonise
this approach which already complies with the exighg e-Commerce Directive, SO not
requiring legislative activities.

The existing limitations to the liability of service providers should be clearly defined tc
avoid abuse by illegitimate online music service3his will have the benefit of increasing
the economic value of new business models.

1 NO — Please explain

"1 NO OPINION

76. In particular, is the current legal framework cleaenough to allow for sufficient
involvement of intermediaries (such as Internet sme providers, advertising brokers,
payment service providers, domain name registrags;.) in inhibiting online copyright

7 This clarification should not affect the liabiligegime of intermediary service providers estalelistby
Directive 2000/31/EC on electronic commerce, whichremain unchanged.
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infringements with a commercial purpose? If not, @hmeasures would be useful to fost
the cooperation of intermediaries?

[Open guestion]

UK Music stated in its response to the public condtation on “the efficiency of
proceedings and accessibility of measures”:-

“The enforcement by civil measures (in addition tbe criminal route right holders use

with the help of amongst others Trading Standardstlaorities) is becoming increasing|
important in the digital world. We like to specitily point out the orders against interng
access providers available in the UK under Sect®nA CDPA (implementing Art 8 (3
Information Society Directive).

The principles of Section 97A CDPA have been egtdi®d in various court cases since
2010 (most notably Twentieth Century Fox Film Cognd others v British
Telecommunications plc and others [2011] EWHC 19&1h) and Dramatico
Entertainment Ltd and others v British Sky Broaddasy Ltd and others [2012] EWHC
268 (Ch)). We highlight the application of the praiples of Section 97A CDPA 1988 in
the recent case EMI Records Ltd and others v BhtiSky Broadcasting Ltd and others
([2013] EWHC 379 (Ch) — BPI v Sky.

The civil measure in Section 97A CDPA is straightizard in its application (under Part 8
of the UK Civil Procedure Rules andPractice Direati 8A). The latter case establishes 4
conditions for Section 97A CDPA to apply (which abeing elaborated in detail based on
the facts of the respective case)

+ The defendants are service providers

+ The users or the operators of the Websites infigncopyright

+ The users or the operators of the Websites usedbfendant ISPs' services
+ The defendants have actual knowledge of this.

The application of Section 97A CDPA has become vienportant for the music industry
given the failure of the UK Government to implemethie Digital Economy Act 2010.
However, there are various aspects which could to@ioved on the application of Section
97A CDPA, in particular concerning its applicatioon a European and

international level.

+ Costs: the costs for gathering admissible eviderior one application for a Section 97
CDPA order are considerable (in addition to the ¢®®f the application to the Court). Th
costs will invariably increase given the number applications required to have an impa
on the activities of the website provider. We agle tCommission to look at furthe
harmonisation of this process under Art 8 (3) Inforation Society Directive.

+ Timing: until the order is passed, access to infying websites remains open leading
considerable damage to right holders. We suggesthier consideration of an interim
order.

er

~
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+ Scope of the application: the Order under Secti6dA CDPA seems currently limited l}o
e

the UK; the Commission could support the pan Eur@meapplication of such an Ord
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under Article 11 (1) of the Enforcement Directivewbich corresponds with Art 8 (3
Information Society Directive. We note the legalgmedent in the UK which extends to the
international application of the rule of law in cogight infringement cases. In Lucasfilm
Limited and others v Ainsworth and another (Trinityerm [2011] UKSC 39 - On appea
from: [2009] EWCA Civ 1328), the UK Supreme Courtld that in the case of a claim for
infringement of copyright of a specific kind, thdam is one over which the English Cou
has jurisdiction, provided that there is a basisrfan personam jurisdiction over the
defendant in the UK. In that case, Lucasfilm waslteto be entitled to a remedy whigh
could be enforced in the UK based on US copyrigatvl We ask the Commission to
consider the impact of the application of the priptes established in Lucasfiim v
Ainsworth at European level.”

—+

UK Music restates this position and supports othemnitiatives, such as the traffic lights
proposal from PRS for Musi¢ which “promotes an industry technical solution trat
would give consumers information about illegal site so that they know whether a site i
illegal or legal BEFORE they access it.”

U7

77. Does the current civil enforcement framework ensutkat the right balance is
achieved between the right to have one’s copyrigtgpected and other rights such as the
protection of private life and protection of persahdata?

"1 YES — Please explain

1 NO — Please explain

"1 NO OPINION

VIl. Asingle EU Copyright Title

The idea of establishing a unified EU Copyright@ ltas been present in the copyright debate
for quite some time now, although views as to therite and the feasibility of such an
objective are divided. A unified EU Copyright Titleould totally harmonise the area of
copyright law in the EU and replace national lawkere would then be a single EU title
instead of a bundle of national rights. Some ség dk the only manner in which a truly
Single Market for content protected by copyright b& ensured, while others believe that the
same objective can better be achieved by estatdjshihigher level of harmonisation while
allowing for a certain degree of flexibility andesificity in Member States’ legal systems.

78.  Should the EU pursue the establishment of a singlg Copyright Title, as a means
of establishing a consistent framework for rightsnd exceptions to copyright across the
EU, as well as a single framework for enforcement?

[ YES
I NO

A single European Copyright title is not realistic, nor will it have any substantialor
practical impact. It is also politically unachievalle. Harmonisation has been achieved i

-
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most areas. Further harmonisation might be appropiate in specific areas of Copyright
law such as moral rights.

"1 NO OPINION

AY%

79.  Should this be the next step in the developmentopyright in the EU? Does thg
current level of difference among the Member Stdégislation mean that this is a longe
term project?

-

[Open question]

VIII. Other issues

The above questionnaire aims to provide a compeeronsultation on the most important
matters relating to the current EU legal framewéok copyright. Should any important

matters have been omitted, we would appreciateuf gould bring them to our attention, so
they can be properly addressed in the future.

80. Are there any other important matters related toettEU legal framework for|
copyright? Please explain and indicate how such teas should be addressed.

[Open question]

Copyright Education

Copyright education is an important area not dealtwith by this questionnaire directly.
UK Music is involved in a number of initiatives ata domestic level, primarily aimed at
young people, which should be considered by Europeainstitutions to support the
education of citizens in member states about the iportance of the Copyright legal
framework.

In 2014 UK Music is working with the Intellectual Property Office on the Music Biz
competition. In its 2" year, Music Biz is a competition for young peopléo design or film
an advert that demonstrates the importance of royaies and copyright.

We have also launched an app based game, Music Inkhis is a game for 14 — 18 year
olds. This game offers us as an industry a chance éngage with music and game fans i
a new and exciting way. The game carries subtle nszges about the time and process of
signing artists and launching acts and the trials ad tribulations of this. This is an
education campaign that will highlight some of thecomplexities of the music industry,
whilst showing how important copyright is for earning a living from your own
creativity.

In 2013, UK Music launched a Skills Academy to achs a network for people aiming to
work in the music industry. This work is being further developed with our Skills and
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Schools initiative whereby the importance of inteltctual property rights will be
emphasised to children considering a career withithe music industry.

Copyright education is not just about young peopléhowever. There is a need for a
wider understanding about the importance of copyridpt across the whole of the
European Union. We look forward to our work developng in this area and would seekK
collaboration with European Union bodies on our ageda.

General Concluding Remarks

Intellectual property is the protection of the inteests of European creators and
performers who not only define European culture, bti also contribute significantly to
the European economy.

The main objective of copyright, and the underlyingEuropean framework, is “a high
level of protection, since such rights are cruciato intellectual creation. Their protection
helps to ensure the maintenance and development cfeativity in the interests of
authors, performers, producers, consumers, cultureindustry and the public at large.
Intellectual property has therefore been recognisecas an integral part of property
(Recital 9 Information Society Directive).” The uncderlying economic, social, societal and
cultural implications of the information society have not changed since the adoption @
this Directive.

—

At the centre of any deliberations on copyright ne@ to be the creators and performers
who have to “receive an appropriate reward for theuse of their work, as must
producers in order to be able to finance this work.The investment required to produce
products such as phonograms, films or multimedia pyducts, and services such as "on
demand" services, is considerable. Adequate legalrgiection of intellectual property
rights is necessary in order to guarantee the avability of such a reward and provide
the opportunity for satisfactory returns on this investment (Recital 10 Information
Society Directive).”

This ensures that the European Union will continugo have a professional and diversg
culture, as well as an economically strong creativiadustry contributing substantially to

the EU gross domestic product. According to_reseahcwe conducted last year, the cors
UK music industry contributes £3.5 billion to the WK economy annually. This is made
up of £1.6 billion from musicians, composers and sgwriters, £634 million from

recorded music, £662 million from live music, £40illion from music publishing, £151
million from music representatives and £80 millionfrom music producers and recording
studios. In terms of exports, the UK music industryis valued at £1.4 billion. The
industry sustains 101,680 full time jobs.

D

D

This is in addition to the economic importance of msic for related sectors such as
tourism. We also carried out_researcton the impact of music on tourism in the UK. The
key findings being:-

+ 6.5 million music tourists attended a festival ogig, generating £2.2 billion spending i
the process.

+ Music tourism provides a massive boost to the UIS' nations, regions and local
economies, including at least 24,000 jobs each year
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UK Music produced a report in September of last year entitled A Year of Innoation.
This report looked at the licensing landscape in th UK and EU, demonstrating the
efforts UK music businesses have gone to innovatednsing in order to grow new
markets, digital services and assist SME'’s.

The existing copyright framework has been enablinghe development of numerous
licensing models at UK and European level. The le§ and technological framework
needs to foster and optimise the commercial arrangeents between right holders and
commercial users without interfering with the commecial negotiations at business td
business level.

The main objective of any activities on the Europea Copyright Aquis should be to
improve cooperation between European institutions iad all stakeholders in the value
chain to ensure a successful digital single marké&br creators, performers, right holders,
commercial users of music such as digital platfornproviders and ultimately European
consumers.

Any changes to the legal framework need to be basemh solid economic evidence and
clearly demonstrate that possible solutions via lensing are not available.

The main issue for the digital market is the effiaent operation of business models. This
is based on transactions between right holders andommercial users as part of their,
business to business transactions. These transactsoare based on the exchange of data
between right holders and commercial users at natiwal, European and international
level. The practical operation of such transactios depends on a certain legg
framework and accurate data.

We suggest further focussing on education of all akeholders on copyright, in particular
on the value for the individual European consumer.

Timing of Questionnaire:

+ The timing for an assessment of the Copyright Aags is premature given pending
cases at the CJEU interpreting important conceptsfahe Information Society Directive.

+ The impact of adopted and soon to be adopted Dicgves (Orphan Works Directive
and Collective Rights Management Directive respeately) cannot yet be assessed. These
Directives address some of the issues identified ine questionnaire.

+ It is too early to assess the impact of the pledg by right holders as a result of the
Licenses for Europe stakeholders’ dialogue which eted on 13" November 2013.

The European Commission should support industry adtities in relation to online
infringement.
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